


About G s c o ~ u i p ~  

Cisco j, &e do* player in the network ammmications arena with equipment servicing a 
b r o a d ~ o f ~ m ~ e s f t o m t h e ~ b u s i n e s s ~  nexworkstottiebaddxmeofthe 

Internet and the Intwet Service Pmviders. From their web site: "Cisco seMce provider products 
and s o l ~ o n s  eoable service providers to increase rymue by offering compelling data and 

managed services to entaprises, 4 m e d i u m  business, and residential customers. In its aim to 
be the preferred partna for profitable serv i~a,  Cim offers three 

providm customers: industry-leading teCimology and s~lutions, expertise in creating products that 

support new s&m, and the a b i i  to identify and influence business demand for service 

provider offerings." 
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I was p*ident ofDaley Marketing Corporation &om 1980 to 2001 and I have been publishing 

the DMC Network Communications Report since 1996. I used the DMC Network End-User 

reports frcm March 1999 and July 1999 to determine the opmion of value. I obtainedthe valnes 

for my report &in the publications below plus information &om brokerddealers and lessors 

around the cowmy. Information is avaihble h m :  

TheProcessor 

Cornpu-Mart 

TelecomManager 

ComputerManager 

Varicuswebsites 

DMC Fnir M d e t  Value Report Analysis 

The data used by Daley Marketing for the reporling of current market values for the wmputm 

industry has come &om various brokers and lessors withim the industry The Daky Marketing 

repotts have been an integral part of the computer marketplace since 1985 with the first 

publication of the LBM Market Value Report. Daley Marketing Corporation was a computer 

lessor from 1980 to 1985 prior to entering into the publishing business. The DMC Fair Market 
Value reports are published monthly to the end-user and brokerage community. 

DMC Consulting Group 
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Dalev Marketirig Corporation ufilizes the broker information as the basis for its reparis and then 

adds a g m  niargin to arriveat an End-User FMV. Thew margin is derivedbm 
conversations with wmputex brokers, dealers, lessors and past experience with Daky Marketing 

Corporation. The gross margin can vary dependmg on the equipment and the cost of the 
equipment but represeats what can be expected by ttq? sale of equipment from a broker, dealer or 
lessor to an end-user. 

* 

Conduswns of Value - Summmy 

The portfolio consisted of Cisco Catalyst 5000,2820 and 1900 Switches and Router equipment. I 

used the i n f o d o n  presented in the DMC Market Value Repoas to arrive at my opinion of 

vulue. The following represed a summary of conclusions from Exhibit B. 

Cisco Portfolio s2,a3,3n3 $1,859,321 $1,316,159 

Figure 1. Summary of Conclusions March 1999 and July 1999. 

The information contained in this desktop letter appraisal is to be used as a guide in formulating 

Fair Market Values for the CISCO equipment hted. AI1 estimates of valne presented in this repod 

are the appraisers considered opinion. Should you need addibonal i n f o d o n ,  please call. 

Peter Daley, ASA 
Accredrted Senior Appraiser 

DMC Consulting Group 
61 Wentworth 
Newport Beach, CA 92660 
949-737-77no 

March 2003 DMC consulting Group 
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Assumptions and Limiting ConditioOs 

I cedi& that, in the preparation of this report and to the best of my knowledge and belief: 

The statements of fact contained in this report are true and correct 

The reported unalyses, opiruons, and conclusiom are limited only by the reported 
assumptions and limiting wnditiom, and are my personal and unbiased pmfksional 
unaiyses. opinions, and conclusions. 

I have no present orpmspecm interest in the propem that is the subject of this report, 
and I have no personal interest or bias with respect to the parties i m h d .  

hfv compensation is not contingent on un uchon or event remlnngfiom the analpes, 
opinions, or Conclurions in, or the use ox this repori 

A@ unalyses, opinions and conclusions were dewlo@, and this report har been 
prepared. in conformiq with the Unifbrm Standab OfProfessional Practice. 

No one else has provided signifcant professional assrstance in the preparahon of this 
report. 

This valuation report IS prepared solely for the putpose stated herein and zs accurate to 
best of my knowledge and belie$ No otherpurpose is intended or should be inferred 

DMC renders no opinion as to the legal owner of the equipment and is not aware of any 
tax liens @encumbrances of the proper@ 

I understand that I may be called upon to offer q e r t  teshmony regardmg ths  
independent valuatzon opinlon. 

Date u / . 5 7 d d 3  
Accredited &mor xppraiser 
DMC Consulting Group 

March 2003 
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Exhibit k Curriculum Vita for Peter D d q  

61 Wentworth 
Newpo~t Beach, CA 92660 

EDUCATION: ‘ t  

Bachelor of Science, Business Admitimation 
Cal StateNorthridge - 1965 

Masters of Business AdminisI~ation 
Pepperdjne University -1991 

Accredited Senior Appraiser 
American Society of Appraisers -1999 

BUSINESS: 
IBM Corporation, Marketing Representative. Marketed mid-range computer systems and 
peripherals in the Southern California area. Received Regional Managers Award and two District 
Managers Awards for competitive wins. Quali6ed for k e e  hundred percent clubs. 

Itel Corporation, Marketing Representative. Rmnarketed the IBM S y s t d 3 6 0  portfolio to 
customers m Southem Cahfomia, Hawaii, Colorado and Arizona. Quah6ed for three hundred 
percent clubs. 

Saddleback Marketing Corporation, President Brokered and leased used IBM equipment to 
customers in the western United States. Sales volume varied between $3 and $5 million per year 

1980-2001 - Daley Marketing Corporation. President. From 1980 to summer of 1985, 
brokered and leased IBM equipment in the Western United States. In 198 1 began to market an 
IBM Computer Price List and in June of 1985 sold existing leasing business and created the 
market d u e  and residual value publications that are sold worldwide today. 

1994-Present - DMC Consulting Group. President. From 1994 to present Mr. Daley has been 
d i g  computer appraisals and reports for Fortune 500 customers. He received his Accred~ted 
Senior Appraisal certificate in April 1999 h m  the American Society of Appraisers. 

2001-Present - Computer Economics. President. Mr. Daley acquired CEI on January 1,2001. 
CEI IS an lT Consulting company tbat deals with economics ofnmning and mauaghg an 
Idonnation Technology department. It publishes FMV and Residual Values for the computer 
equipment as well as salary and demographic i u f o d o n .  

March 2003 
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Appraiser Qualifications 
PEER D M ,  Amedited Senior Appraiser 

professional overview 

Mr. Daky is an ASA (Accredited Senior Appraiserj fior the discipline of Machinay and 

Equipment 6 a specialty in High-Tech for the valnation of computer equipment 

Mr. Daley has been in the computer business since 1965, first with IBM as a computa 
brokerfiessor and then with Daley Marketing Cnpodm @MC), a firm he founded in July 1980 
to publish reports about computer equipment, including “Market Value Reports“ and “Residual 
Value Reports.” In January 2001 Mr. Daley acquired Computer Eoonomics, (CEI), and recently 
merged DMC ’mto CEI. CEI is independcat research organization founded in 1979 devoted to 
helping IT executives Contrd and manage IT costs. CEI has on on-line subscription based IT 
emsnbing web site and advisory service as well as a number of monthly and quarterly print 
newsletters. Today, the combmtion of CEI ad DMCs published and online reports and seMces 
cover all sega~ents of the secondary comp- markets. These reports are used extensively by 
Fortune 500 companies in the preparation of IT budgets. Mr. Daley directs the c&npany’’s 
research and the publication of its reports. Additionally, Mr. Daley remains president of DMC 
Cmsulthg Group, a separate company that specializes in Writing Appraisals, Portfolio Analysis 
and Property Tax Valuation from Fair Market Value to Residual Value (RV) valuations. 

MI. Daley has developed a database of “Fair Market Value” eqwpment values from 1989 to the 
present, utilizing a variety of reports and publicatiom along with the DMC h4arket Value Reports. 
This database has been successfully used in the valuation of computer equipment in the 
settlement of a munber of Virginla tax cases. He has also previously &&lied in California, 
Minnesota, Wchigan, New York and the Viginia Courts as an expert in the field ofvaluaiion of 
computer eqqment. 

Esuipment Leasiug Associabons Management Conference - Residual Value Forecasting, Tnscoq 
AZ, February 1997. 

American Society of Appraisers Machinery Conference - Determining Fair Market Values and 
Residual Value Forecastiug Chicago, E, October 2001. 

Panelist at the fhll Comdex - Orderly Disposition of Computer Assets. Las Vegas, November 
2001. 

American Society of Appraiser’s Memational Conference - Residual V h e  Forecasting for the 
Computer Industry, San Diego, CA, August 2002. 

MI. Dalev has testified in Federal and Tax Couas in the following cases: 

Umted States v. Knutson and Harper 
United States District Court for the Eastern District of New York 
97-CR-957 (lac) 
May 1998 
Brooklyn, Ny 

EDS v. Flint Township 

March 2003 DMC Consulting Group 
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e-., 
Lansi-gan 
October 1998 

Andantech,LLcV.commrssl . -0nerofIRs 
No. 15532-98,4277-00,6348-00 
US. Tax Coua 
October 2000 
st Paul, MN 
Nicole Rose v. cwrmissioner of IRS 
No. 196740 
U.S Taxcourt 
December ZOO0 
New Y o h  NY 

0 i 

‘. 

cenh-al Funding Inc v. COmpuServe Interactive Services, Inc. 
CaseNo. 01CVH05-4019 

Columbus, Ohio 
May IO, 2002 

CMA Gmwlidaied, Inc and Subsidiaries, Inc. v. Commissioner ofIRS 
No. 12746-01 
U.S. Tax Court 
October 2002 
San Francisco, CA 

Mr. Dalev has been d m e d  in the followins cases. 

Fogler v. Motorola, Adv 94-939 
C o m e  T f f i b ~ I o g i ~ ~ ,  Inc. 93-1 13243-X”X-GBN 
U.S. BaIlhTUptCy Court, DistriCt Of h M  
Phoenix, Az. 
February 3,1998 

Central Fuading Inc v. CompuServe Interactive Services, Inc 
CaseNo. 01VH05-4019 
Santa-CA 
April 23,2002 

Magnetek V. United States 
Case No. 340-0925 
LQS Angeles, CA 
July 16,2002 

Long Term Capital Holdings v United States 
Case No. 8176 
Smta Ana, CA 
February 19,2003 

March 2003 
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Background 
The mission statement of computer Economics is: to be the recognized leader in Capturing 
today’s information andto disseminate that information in a quality and timely service to 
companies around the wortd; to provide pextinent and timely hformaiicm that benefits companies 
to make business decisions tbat allow them to obtaih 4k mest amount of pmfitfiom each 
tmmaction; aud to use tbe ldtst technology to publish and transnut . informationtoour 
customers in a timely m e r .  

Market values 8e obtained from brokerage and leasing companies across the United States. The 
information is compiled and these values then become an integral part ofthe Market Value 
Reports published monthly. 

Computer Economics publishes four dGrent Residual Value reports that cover everything 
h Hubs, Routers, PC‘s, to midrange and mainfhne products. These reports cover the fixture 
d o e  of over 1,000 pieces of equipment. Besides the normal reports, Computer Ecwomics does 
independent residual for& for a number of clients. 

T l x  Computer Economics Computer Price List reports on the d d p t i o q  feature d e ,  and 
pnrchase and maintenance prices of current machines marketed by IBM. -report supplements 
the market value reports and keeps the broker/deaJer up to date with DBM List prices. 

The Computer Economics reports are distributed in bard copy and over the Inteanet. Computer 
Economics subscription list consists of some of the largest end-users., brokeddealers and lessors 
in the world. Computer Economics also markets its’ products in 15 countries around the world. 

Peter Ddey is a member of the ASA (American Society of Appraisers). 

March 2003 
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Computer Economirs, he. 
P d a l  Cnstomer Lis4 

Accentnre 
BankAmena ' Leasing & Capital 
B o e i n g c o m p d p r m  
chadesschwab&company 
comnronwealthcapitalcorp 
c o m P = 4 ~ c o r p  
Copelco Capital Cop 
~ I k s M e r a c h v e  
E-systems 
EMC CorpoFation 
FLc Parkdip  
Fleet Credit Coqmafjon 
Forsythe Solurirms Group 
G.E. Capital corporaton 
-Groop 
GTE Service corporation 
Hewitt.9 Assaciates 
Hewleti Packard 
Hitacbi Data Coporation 
IBMCorpration 

Internal Revenue service 
KPMG Peat Marw~ck 
Leasing Technologies Int'l 
MeridianLeasing Corpotahon 
price Waterhouse 
p a c i f i c  Gas & Electric 
Ralheon-ESystems 
Sanwa Busioess Credit Corpomon 
StorageTek Carporation 
Sun Data Inc. 
Uluted Computer Captal 
WisconSinGas 

Information Leasing Corp 

May 2002 DMC Consulting Group 
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DMC Publications H i s t o r y  

The following is a breakdown of reports conceived and marketed by Daky Marketmg 
Corporation and now part of Computer Econodes: 

HDS Memorex,STK. From 
to Midrange to YO 

M a i i d M i d r a u g e  Report 

Disk/TapelMLscellaneous 110 Report 

Workstation & PC Report 

Network Communications Report 

I controllers and tape Subsykan.5 for I AmdahL EMC. HDS. IBM. HP & 

1995 1 StorageTek. . qi. 1 1994 Residual Values for DEC, Hp, 
JBM, SGI, SUN, C 
Residual Vahm on Brides. Hubs. 

The above subscriber products are available either hard copy, on-lie or email 

RCOE 
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Spectrum Communications 

WS-C5000 Cisco 5 Slot Core Switch 
Management Module w/2 FX SC 

WS-X5009 Management Module w/2 TX Ports 
ws- C5000 Fast Ethernet Switching 
X5213A (10/lOOBaseTX,l2port) 
WS-X5OI 0 Amphenol Module 

WS-X5011 (lOEaseFX,I2port) 

WS-X5006 Ports 

C5000 Fast Ethernet Switching 

/$OM3 Catalyst 5000/5505AC Power Supply 

WS-X5111 12 port 100baseFX Switching Module 
WS-C2822- 
A Switch 2820 24 port 10base-T 
Ws-X2824 4 port 100 FX Module for 2822 
WS-X2821 1 port 100 FX Module for 2822 

l z m w  ws- 12 port lobase-T Swltch w/2 100base 

I a s m  8 C1912A TX ports Ent Ed Upgradable 

-4 ws- 100base TX port and 1 100 base FX 
24 port lobase T Switch with I 

c19ooc port h 

36 

33 
5 

35 
26 

4 

72 

8 

239 
269 
1 

54 

183 

Cisco Portfolio 

Original Original End-User Fair 
Unit Extended 

2,097 

6 297 
4,897 

6,997 
3,497 

6,997 

1,397 

13,997 

2,797 
2,097 

837 

1,747 

March 2003 
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Price, John 

From: Ed Falkowitz ~efalkowitz@untversalsewice.O~g~ 
Sent Monday. March 03,2003 7:56 AM 
To: ‘Price, John’ 
Cc: Robert Rivera, George McDonald 
Subject: Riverside (Ben 143743) N 1999 - Equipment Traded-In 

1 -  

We have eceived guidance from the FCC regarding trade-in values Their guidance is that the presumption is that equipment 
mded-in had a usehrl life of 3 years when originally purchased and that the value of the equipment declines in a stralght line 
basis. This is a rebuttable presumption and SLD is to consider evidence to support a different fair markef value. In the case of 
the equipment purchased by Riverslde County ( BEN 143743) for funding year 1999, thls guidance is analyzed on the altached 
spreadsheet I would appreciate your review of the atlached. Let me know in the next couple of days if you have any comment 
on the analysis. Also, let me know if you have any additional ewdence to support the fair market value of the equipment other 
than what you have already supplied. 

Thanks, 

Ed Falkowitz 
Schools and libraries Division 
Phone: 202-263-1 620 
Fax: 202-776-0080 

I 
inn 4/7nn1 
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October 1,2004 

BY UPS NEXT DAY 

Federal Communications Commission 
Office of the Secretary 
9300 East Hampton Drive 
Capitol Heights, MD 20743 

Re: In the Matter of Reauest for Review of Decision of the Universal Service 
Administrator by Suectrum Communications Cabline. Systems, Inc. 

Billed Entity Name: Riverside County Office of Education 
Billed Entity Number: 143743 
E-Rate Funding Year 1999-2000 
FCC Form 471 Application Number: 148309 
Schools and Libraries Division letter dated: October 3,2003 

CC Docket NO. 02-6 

To Whom It May Concern: 

Best, Best & Krieger LLP represents the Riverside County Office of Education 
(“RCOE”) in the above-referenced matter and is writing this letter on RCOE’s behalf. This letter 
is related to the appeal filed on or about August 30, 2004 by Spectrum Communications, Inc. 
(“Spectrum”) with your office. Spectrum’s appeal concerns the letter sent to Spectrum and 
RCOE on October 3,2003, h m  the Universal Service Administrative Company, Schools and 
Libraries Division (“USAC/SLD? which requested recovery of approximately $700,000 in 
allegedly erroneously disbursed funds. 

As background, in December 2003, both RCOE and Spectrum filed separate appeals with 
USAC/SLD regarding the issues raised in the October 3,2003 letter. On about July 6,2004, our 
office received a copy of the USAC Administrator’s Decision on Appeal for Funding Year 1999- 
2000 (“Administrator’s Decision’?. A copy of the Administrator’s Decision is attached hereto as 
Exhibit “A.” The Administrator’s Decision is addressed to Spectrum and states that the appeal 
was denied in full, specifically finding that the factnal background of this matter supported the 
SLD’s decision and SLD appropriately valued the equipment at issue using the July 1, 1999 
valuation date. The Administrator’s Decision explains that the Federal Communications 
Commission has provided that repayment of erroneously disbursed h d s  will be sought “from 
service providers rather than schools and libraries because [I service providers actually receive 

RCOE 
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vmal service svpport mechanism.” (See E%hib 
that USAC will seek 

On behalf of RCOE, our office contacted a USAC attorney in Was 
our understanding of the Administrator’s Decision. The USAC attorney 
will only be seeking recovery from Spectrum. She also indicated 
letter to ask for confirmation that recovery ofthe allegedly 
sought h m  Spectrum, as the service provider, and not from 
not considered a true “appeal,” the USAC attorney stated that 
decision letter to RCOE. Because USAC confirmed our understanding, we did not p u e  the 
matter further. 

Recently, RCOE received a copy of Spectrum’s appeal to the FCC. One argument in that 
appeal requests that liability be imposed on RCOE. Spectrum argues that, if the FCC 
that funds were disbursed in error, then it should also conclude that RCOE “is resp 
any unpaid monies that are the result of its not paying the non-discounted portion of the E-rate 
services it purchased.” (Spectrum Appeal at pp. 20-21.) A footnote to that statement requests 
that, if the FCC agrees with the USAC determination, RC should immediately be given an 
‘‘opportunity” to pay an invoice from Spectrum for the al d “shortfall in mtcbing funds.” 
(Spectrum Appeal at h. 39.) That is, Spectrum is seeking to shift the USAC/SW) request for 
recovery onto RCOE, and to recover additional payment for itself at the same time. 

This argument is the first assertion by Spectrum, of which RCOE received notice, that 
RCOE should be liable for the allegedly erroneously disbursed funding. RCOE denies 
liable for any of the allegedly erroneously disbursed funding, as set forth in RCOE’s letter dated 
December 2,2003 to USAC/SLD. A copy of that letter is attached hereto as Exhiiit “B.” If the 
FCC is considering taking a position contrary to that previously represented by the USAC to 
RCOE and holding RCOE liable for a portion of the allegedly erroneously disbursed funding, 
RCOE requests that it be afforded the opportunity to brief the issues before any decision is 
reached. It would be prejudicially unfair and a denial of due process to consider Spectrum’s 
argument without ailowing RCOE to address this issue when RCOE relied on the 
Administrator’s Decision that recovery would be sought directly fiom Spectrum. 

We are aware that the appeals process regarding USACELD issues is an extended 
process. Unfortunately, Spectrum’s recent appeal to the FCC was the first time it advanced 
allegations that recovery should be sought from RCOE. If the FCC determines that additional 
briefing is necessary on the issue of who is responsible for repayment of allegedly erroneously 
disbursed funding, RCOE is prepared to brief the issue promptly to avoid any undue delay in 
finalizing this process. 

RCOE 
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BEST BEST 6. KWEGER LLP 
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Federal Communications Commission 

Page 3 
October 1,2004 

If your office has any questions regarding t h i s  matter, please do not hesitate to contact 
our office at (951) 686-1450 or via e-mail at <Rina.God=@bbklaw.com>. Thank you for 
your consideration in this matter. 

for BEST BEST & KRIEGER LLP 

Exbibit “A” -Administrator’s Decision dated Ju 1,2004 
Exhibit “ B  - RCOE December 2,2003 letter to 2; SAC/SLD 
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Universal Service Administrative Company 
Schools & Libraries Division 

’ I  

u r n  
I .; 

Administrator’s Decision on Appeal - Fundiug Year 199p2OoO 

~ 

July 1,2004 

Pierre F. Pendergrass 
Spectrum Communications Cabling Services, Inc. 
226 North Lincoln Avenue 
Corona, CA 92882 

RECEIVED 
JUL 0 6 2004 

Re: R 0 P Riverside County BEST BEST & KRIEGER 
Re: Billed Entity Number: 143743 

47 1 Application Number: 148309 
Funding Request Number(s): 299355,299356,299359,299361,299363, 

299365,299367,299368,299370,299371, 
299372,299373,299376,299377,299378, 
299379,299381,299382 

Your Correspondence Dated: December 2,2003 

After thorough review and investigation of all relevant facts, the Schools and Libraries Division 
(“SLD) of the Universal Service Administrative Company (“USAC”) has made its decision 
concerning your appeal of SLD’s Funding Year 1999 Recovery of Erroneously Disbursed Funds 
(REDF) Decision for the application number indicated above. This letter explains the basis of 
SLD’s decision. The date of this letter begins the 60-day period for appealing this decision to the 
Federal Communications C ssion (“FCC”). If your letter of appeal included more than one 
applicatioh number, please note that for each application an appeal is submitted, a separate letter 
is sent. 

Fundim Reauest Numbeds): 299355,299356,299359,299361,299363, 
299365,299367,299368,299370,299371, 
299372,299373,299376,299377,299378, 
299379,299381,299382 

Denied in Full 
I 

Decision on Appeal: 
Explanation: 

You have stated on appeal that the SLD determined that the appropriate valuation date for 
trade-in equipment is the date the service provider took possession of the equipment but 
no earlier than the beginning of the funding year, in this case July 1,1999. You also state 
that the SLD has relied upon an independent appraisal that Spectrum provided in order to 
detennine the value of the equipment on July 1, 1999. YOU feel that the SLD 

RtXIE 
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determination in this matter is misguided and SZD should cease its attempt to recover 
funds disbursed. You close by stating that it is inherently unfair to seek recovery from 
Spectrum for an incorrect determination of the valuation date because no program rule of 
FCC guidance on this issue existed at the time the transaction occurreed. In fxt ,  the SLD 
neither announced a rule nor sought guidanw from the FCC on this issue until the fist 
quarter of 2003, four years after the transaction. You add that although the. independent 
appraisal Spectrum provided did value the equipment in the amounts indicated in the 
E D F  Letter, this appraisal is not more authoritative than Spectrum’s opinion because 
Spectrum had first hand knowledge of the actual pieces of equipment in question. 
Further, the appraisal is less reliable than Spectrum’s opinion at the time it received the 
equipment because the appraisal is based upon information that is almost four years old. 

Upon thorough review of the appeal letter and relevant documentation, we find that the 
facts support SLD’s decision. An Internal Audit found that Spectrum Communications 
accepted a trade-in amount for the above funding requests. This is permitted under 
program rules becausc the original equipment was not purchased with program funds. 
After the Audit findings, the applicant argued that the calculation of the Fair Market 
Value (FMV) of the equipment should not be based on a 3-year straight-line depreciation 
schedule, and SLD accepted this presumption. However, the trade-in amount was based 
on the value of the equipment at the time of the contract, which was before the start of the 
funding year and several months before Spectrum was set to take possession of the 
equipment. Spectrum provided an independent appraisal indicating the FMV of the 
equipment as of July 1,1999. SLD has accepted this appraisal and determined that the 
recovery amounts should be based on the date that Spectrum took possession of the 
equipment, but no earlier than the first day of the fimding year. Although the agreement 
was executed in March 1999, you have indicated that the equipment was not transferred 
until after the start of Funding Year 1999. Therefore, it is appropriate for SLD to value 
the equipment as of July 1, 1999. In its role as program Administrator, USAC must 
ensure that there is no waste, !?aud and abuse. Consequently, the appeal is denied. 

The FCC has directed USAC “to adjust funding commitments made to schools and 
libraries where disbursement of funds associated with those commitments would result in 
violations of a federal statute” and to pursue collection of any disbursements that were 
made in violation of a federal statute. See In re Changes to the Board ofDirectors of the 
National Exchange Carrier Association, CC Docket Nos. 97-21,9645, FCC 99-291 ’1[ 7 
(rel. October 8, 1999). The FCC stated that federal law requires the Commission to “seek 
repayment of erroneously disbursed funds” where the disbursements would violate a 
federal statute. Id.. 77 7, 1. The FCC stated that repayment would be sought “firom 
service providers rather than schools and libraries because, unlike schools and libraries 
that receive discounted services, service providers actually receive disbursements of 
funds fiom the universal service support mechanism.” Zd. fi 9. 

Jf you believe there is a basis for further examination of your application, you may file an appeal with 
the Federal Communications Commission (FCC). You should refer to CC Docket No. 02-6 on the 
first page of your appeal to the FCC. Your appeal must be received or postmarked within 60 days of 
the above date on this letter. Failure to meet this requirement will result in automatic dismissal of 

Box 125 -Correspondence Unit, 80 South Jefferson Road, Whippy, New Jersey 07981 RCOE 
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your appeal. If you are submitting your appeal via Unit4 States Postal Service, send to: FCC, Office 
of the Secretary, 445 12* Street SW, Washington, DC 20554. Further idonnation and options for 
filing an appeal directly with the FCC m be found in the "Appeals Procedure" pasted in the 
Reference Area of the SLD web site or by contacting the Client Service Bureau. We shungly 
recommend that you use the electronic filing optiom 

We thank you for your confinued support, patience, and cooperation during the appeal proces. 

Schools and Libraries Division 
Universal Service Administrative Company 

cc: Mr. Elliott Duchon 
R 0 P Riverside Comty 
3939 W e e n t h  Street 
Riverside. CA 92502 
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cc: Rina M. Gonzales 
Best Best & Keger LLP 
3750 University Avenue 
Post Office Box 1028 
Riverside, CA 92502-1028 

Box 125 -Correspondence Unit, 80 South Jefferson Road, whippany, New Jersey 07981 RCOE 
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Letter of Appeal 
Schools and Libraries Division 
Box 125 - Correspondence Unit 
80 South Jefferson Road 
Whippany, NJ 0798 1 

Re: Billed Entity Name: Riverside County office of Education 
Billed Entity Number: 143743 
E-hte  Funding Year 1999-2000, FCC Form 471 Application Number: 148309 
Schools and Libraries Division letter dated. October 3,2003 

Dear School and Libraries Division 

The law firm of Best, Best & Krieger LLP represents the Riverside County Ofice of 
Education (“RCOE) in this matter and is filing this letter of appeal on its behalf This appeal 
concerns the letter sent to RCOE on October 3, 2003, from the Universal Service Administrative 
Company (“USAC), Schools and Libraries Division (“SLD”).’ The SLD letter states that SLD 
determined that finds were disbursed in error. The letter asserts that RCOE did not pay a portion 
of the discounted charges for which it was responsible, and demands reimbursement of a portion of 
the moneys paid to Spectrum Communications Cabling Services, Inc. (“Spectrum”), the service 
provider for the contracts in question SLD’s decision is basedan its position that trade-in equipment 
was over-valued, in part because SLD utilizes a later trade-in date than that used by Spednun when 
it valued the equipment. The SLD decision demands the repaymat of $707,521.34 which was 
allegedly erroneously disbursed for the benefit of 16 individual school districts. A true and correct 
copy of the letter decision from which RCOE appeals is attached hereto as Exhibit “A.” RCOE 
appeals on the ground that any moneys found due and owing to USAC, SLD should be recovered 
from Spectrum, not RCOE. 

RCOE is filing this appeal because SLD sent a copy of its decision letter to RCOE, and that 
letter did not identify the party from which SLD was proposing to recover the allegedly wrongfully 
disbursed finds. The letter does not demand reimbursement from RCOE or offer any authority 

’ RCOE is informed and believes that this same letter and request from the SLD was also 
sent to Spectrum Communications Cabling Services, hc. because Spectrum was the Service 
Provider for RCOE and received direct payment from the WAC, SLD for the funding year at 
issue RCOE 
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supporting an attempt to recover any portion of the allegedly erroneously disbursed funds from 
RCOE. RCOE requests that the SLD confirm that it h o t  seeking any reimbursement Eom RCOE. 

The person who can most readily discuss this appeal with the SLD is. 

JohnE Brown 
Attorney for Riverside County office of Education 
Best Best & Krieger LLF’ 
3750 University Avenue, Suite 400 
Riverside, CA 92507 
Phone (909) 686-1450 
Facsimile. (909) 686-3083 
E-mail: JEBrown@bbklaw.com 

Factual Backround 

RCOE is a service agency which provides support for 23 school districts within 
Riverside County As such, RCOE may serve as an agent for the school districts m acquiring federal 
and state hnding 

In late 1999, RCOE filed a Federal Communications Commission (“FCC”) Form 470 
application with USAC as a consortium, on behalf of its school districts, for E-rate Year 2 funding 
The fiscal year for which RCOE sought fimding by that application was 1999-2000. After RCOE‘s 
FCC Form 470 application was approved, it was posted on the Internet as required by 47 C F R. 
section 54.504. 

RCOE selected Spectrum from the interested vendors to be the service provider for the 
county school districts. The decision to selectSpectrum was based, in part, on the fact that Spectrum 
had worked with many of the school districts as part ofthe county’s “Riverlink Project.”’ Based on 
its work in 1998 on the Riverlink Project, in which Spectrum supplied equipment to school districts, 
Spectrum knew ofthe existing equipment and technology needs ofmany ofthe school districts. The 
decision to select Spectrum also was based, in part, on the fact that Spectrum had experience as an 
E-rate service provider. Based on that experience, Spectrum counseled RCOE and the school 
districts that the districts could trade-in, and Spectrum would accept, existing equipmen? for the new 
equipment. 

’ The RCOE Superintendent’s goal of the Riverlink Project was to get a majority of 
Riverside County school classrooms connected to the Internet 

Any equipment traded-in was not purchased with Universal Service Funds (i.e, non-E- 
rate hnded equipment ) RCOE 
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the next step toward secu 

between RCOE, Spectrum and the school distri 
responsibility fort 
to Spectrum so that S 

At the meetings, each district explained its present technology status 
could estimate the district’s equipment needs 

On or about April 18,2000, RCOE received a Funding Commitment Decision 
USAC which indicated that RCOE’s FCC Form 471 application was approved as sub 
Funding Commitment Decision Letter indicated that each district would be responsible 
33% of the technology installation, while the other 67% would be paid directly to the i 
service provider - Spectrum -by USAC 

Sixteen of RCOE’s school districts took advantage of Spectrum’s offer to credit trade-in 
equipment value to meet some or all of their 33% match obligation. Those 16 school districts are 
now the subject of SLD’s request for recovery of allegedly erroneously disbursed funds. The 16 
school districts are as follows. (1) Alvord Unified School District; (2) Banning Unified School 
District; (3) CorodNorco Unified School District; (4) Desert Sands Unified School District; ( 5 )  
Hemet Unified School District, (6) Jurupa Unified School District, (7) Lake Elsinore Unified School 
District, (8 )  Menifee Unified School District, (9) Moreno Valley Unified School District; (IO) 
Murrieta Valley Unified School District; (1 1) Palm Springs Unified School District; (12) P 
Unified School DiStrict; (13) Perris School District; (14) Romoland School District; (15) Temecula 
Valley Unified School District, and (16) Val Verde Unified School District.* All other districts that 
participated in Year 2 did not trade-in equipment, but instead made a cash payment for their 33% 
match amount to Spectrum. 

Although the application was filed by RCOE, each school district was individually responsible 
for management of the funding and program implementation with the district schools. Each school 
district dealt directly with Spectrum to ident@ its technology needs and to identifj. equipment to be 
t radedk Each school district separately negotiated the trade-in value, based in large part on 
Spectrum’s expertise and knowledge in the technology industry and proposed trade-in valuations. 
Each school district separately issued purchase orders t6 Spectrum, using California’s Multiple Award 
Schedule (“CMAS”) wntracting procedure, to obtain the services and equipment ultimately ordered. 
Given the very short time frame available to proceed with the project for the school districts, RCOE 
and the school districts had to rely on Spectrum’s experience implementing the district’s technology 
goals, awareness of the districts’ existing technology, knowledge of the fair market value of that 

‘ RCOE was informed that Corona/Norco Unified School District and Jurupa Unified 
School District would both trade in old equipment and make a cash payment to meet their 33% 
match amounts. 

RCOE 
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technology, and evaluation of district needs regardinq upgrades. RCOErebed on the values 
provided by Spectrum and agreed to by the school &iicts with respect to both %trade-in value 
and the scope and cost of each di6ct’s technology instaftation. 

In or around October 2001, USAC engaged Arthur Andersen to conduct an audit of the 
RCOE application. The audit was undertaken with the assistance of RCOE, the school distncts and 
Spectrum. As a result ofthe audit, Arthur Andersen questioned the trade placed on the used 
equipment. Spectrum then commissioned anindependent appraisal ofthe equipment Based 
on the Arthur Andersen audit and using July 1, 1999 appraisal values &om the Spectrum appraisal 
report, on or about October 3, 2003 USAC sent both RCOE and Spectrum a letter rquesting 
“Recovery of Erroneously Disbursed Funds” to both parties for the amount of $707,521 34. 

The October 3,2003 letter from the SLD alleges that the Universal ServiceFunding provided 
to the 16 districts listed above was “erroneously disbursed” and provides the following explanation 
to each district. 

“Disbursed Funds Recovery Explanation: M e r  a detailed review of 
documentation pertaining to this hnding request the SLD has found 
that a recovery of erroneously disbursed funds in the amount of [dollar 
amount differs for each district] is required. A beneficiary audit 
discovered that the service provider accepted trade-in for the non- 
discounted share of services provided. This is permitted under the 
rules ofthe Schools and Libraries Division Support Mechanism, as the 
original equipment was not purchased with Universal Service Funds 
The valuation of the trade-in equipment must be based on the fair 
market value of the equipment. Furthermore, the valuation date 
should be the date that service provider took possession of the 
equipment, but not earlier than the beginning ofthe l k d i g  year. The 
service provider has provided an independent appraisal ofthe tradein 
equipment. Using the July 1, 1999 value indicated in that appraisal, 
it was determined that the trade-in value was only [dollar amount 
differs for each district], which is [ d o h  amount differs for each 
district] less than the non-discounted share of [dollar amount differs 
for each district] that the applicant was obligated to pay. Since the 
applicant did not cover [dollar amount differsfor each district] oftheir 
portion of the charges, the corresponding portion of these charges 
paid by SLD must be recovered At the 67 percent rate of this 
request, that translates to [dollar amount differs for each distsiCtJ. As 
a result this amount of [dollar amount differs for each district] 
determined to have been erroneously disbursed and must now be 
recovered.” 

RCOE 
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RCOE is informed and believes that Spectrum intends to appeal the SLD’s decision on the 
ground that all trade-in equipment should be valudon or around March 1, 1999. As discussed 
below, RCOE has no obligation torefwnd any of the h d s  received by Spectrum in connection with 
the E-rate Year 2 ding at issue However, to the extent that USAC seeks to recover any moneys 
from RCOE, any amount sought should be adjusted based on the extent that Spectrum is successful 
in estabhslung a higher trade-in value than that reflected in the SLD decision. 

Grounds for ADDed . 
1 Suectnun Is Resmnsible for the Rmavment of Anv Funds Found to Be 

Erroneouslv Disbursed 

In FCC Order No 99-291,5 the FCC directed USAC to adjust h d i n g  commitments made 
to schools and libraries where disbursement offunds associated with those commitments would result 
in violations of a federal statute. The FCC stated that it would seek payment from service providers 
rather than schools and libraries because, unlike schools and libraries that receive discounted services, 
service providers actually receive disbursements of fimds from the universal service support 
mechanism. (FCC Order No. 99-291,18 ) 

In the instant action, although the SLD has not claimed that the allegedly erroneous 
disbursement of funds is a violation of a federal statute. the principles articulated in FCC Order No 
99-291 should apply. As an experienced technology service provider, Spectrum assisted the districts 
in determining what technology was required, provided pricing for that technology as a CMAS 
vendor, and provided what it represented to be the fair market value of all trade-in equipment The 
districts relied on Spectrum’s superior knowledge and representations as to the value of the tradein 
equipment when they made their ultimate decisions as to what new equipment to purchase and when 
they determined the additional funding, if any, that was necessary to secure that equipment. Similarly, 
RCOE relied on the information provided by Spectrum in preparing the application on behalf of the 
school districts and representing that the school districtshad secured access to all resources necessary 
to pay the discounted charges for eligible services. 

To the extent that SLD est es that the trade-in values were overstated, Spectrum was 
the party with superior knowledge as to the appropriate fair market value for the equipment. Further, 
based on Spectrum’s assertion of experience and expertise as an E-rate funding service provider, 
RCOE and the districts relied on Spectrum to have knowledge of the appropriate trade-in valuation 

A true and correct copy of FCC Order No 99-291 is attached hereto as Exhibit “B ” 

As between Spectnun and the school districts, RCOE asserts that Spectrum is 
contractually bound by the trade in value the parties agreed upon and may not recover additional 
funds 6om the districts 

- 5 -  RCOE 
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Penis Union €E& School District (“Penis Union 
t (“Sa Jacinto USD”) were both included in t 

) and San Jacinto Unified School 
OE FCC Form 471 consortium 

o USD did not receive 
any new equipment, and did not tradein any equipment to Spectrum. However, it appears that 
Spectrum submitted invoices to SLD on behalf ofthese districts because both districts are included 
in the SLD request for recovery oferroneously disbursed funds. To the extent that Sp 
document that it actually provided the equipment to Penis Union HSD or San Jaci 
should direct any request for recovery concerning these two districts to Spectrum. 

3 Palm Surings Unified School Distnct Did Not Utilize All of the Funding it 
Reuuested 

Palm Springs Unified School District (“Palm Springs U S D )  also was included in the RCOE 
FCC Form 471 consortium application’, but it did not utilize all of the funding it requested in the 
application RCOE is informed that Spectrum submitted invoices to SLD on behalf of Palm Spring 
USD for the full amount requested. To the extent that Spectrum cannot document that it actually 
provided the full amount of equipment to Palm Springs , RCOE concurs that SLD should direct 
any request for recovery of the excess claimed concerning that district to Spectrum. 

Ill 
Ill 

’ For identification purposes, Penis Union HSD’s Funding Request Number is 299377 
(approved and funded for $86,746) and San Jacinto USD’s Funding Request Number is 299359 
(approved and funded for $75,728). 

RCOE provided this i n f o d o n  to Arthur Anderson when it audited the RCOE 
consortium application 

For identification purposes, Palm Spring USDs Funding Request Number is 299355 
(approved and funded for $173,492 15.) 

- 6 -  
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Conclusion 

Based on the foregoing, RCOE respectfblly requests that the SLD reconsider or clarify its 
decision and expressly confirm that it is not seeking recovery of some or all of the allegedly 
erroneously disbursed funds from RCOE or the school districts 

If your office has any questions regarding this matter, please do not hesitate to contact our 
Thank you for your office at (909) 686-1450 or via e-mail at <JEBrown@bbWaw.com>. 

consideration in this matter. 

DATED: December 2,2003 

By: 

v -  Jennifer McCready 
Rina M. Gonzales 
Attorneys for Riverside County office of Education 
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Memo 

TO: Rina M. Gonzales, Attorney for 
Riverside County OEce of Education 

From: Narda M. Jones, Chief 
Telecommunications Access Policy Division 
Wireline Competition Bureau 

Date: February28, 2005 

Re: DA 05-498, Released February 25,2005 

Please find accompanying this memo the Commission's decision on your Request for 
Review. The accompanying decision may be referenced in the future by its Proceeding Number 
and release date: DA 05-498, February 25,2005. 

If you are not satisfied th is  decision, you may file a petition for reconsideration with 
the Commission within 30 days of the release date of the decision.' However, the petition will 
generally be granted only if it demonstmtes an error in the decision based upon (1) facts which 
relate to events which have occurred or circumstances which have changed since the last 
opportunity to present such matters; or (2) facts unknown to petitioner until after the Request for 
Review was filed and which could not, through the exercise of ordinary diligence, have been 
learned prior to that time? Petitions for reconsideration are decided by the Wireline Competition 
Bureau of the Commission. 

You may also f le  an application for review with the Commission if you are displeased 
with this decision. Your application for review must be fled within 60 days of the release date 
of the decision pursuant to section 1.1 15(c) of our rules. Please note that the application for 
review will not be granted if it relies on questions of fact or law upon which the designated 

' See47 C.F.R $1.106(t). 
'See47 C.F.R 5 1.106@)(2). 
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authority has been afforded no opportunity to pass? Applications for review are decided by the 
full Commission. 

Petitions for reconsideration and applicatiob for review should be submitted to the 
Secretary, Federal Communications Commission, Washington, D.C., 20554, they should 
reference CC Docket No. 02-6 as well as the Proceeding Number of the decision from which 
relief is sought, and should otherwise conform to the requirements the Commission’s rules! 

If you have any questions regarding the foregoing, feel .free to contact the 
Telecommunications Access Policy Division at (202) 41 8-7400. 

’ See lmplemrnluriun uf lnlerim F’ding Pruredurrv for /;dings of Rquesrsjur Rwiew, Ikdcral-Stare Joint 8oard on 
Universal Service, CC Docket No. 9 6 4 5 ,  Order. FCC-376, 17 FCC Rcd 339 (2002). See47 U.S.C. 5 1 . 1  IS(c). 
‘See47C.F.K. 6 1.106, 1.115. 
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Federal Communications Commission DA 05-498 

In the Matter of 

Before the 

Washington, D.C. 20554 

1 

Federal Commnmcations Commission 

'Q 
Requests for Review of the Decision of the 1 
Universal Service Admini i tor  1 

1 
) 

School District 1 
Los Angeles, California 1 

) 
Riverside County Office of Education ) 
Riverside, California 1 

) 
SBC-Illinois and Ameritech Advanced Data ) 
Services, Inc. -Harvey Public School District ) 
Harvey, Illinois ) 

) 
Southwestern Bell Telephone Company - ) 
Education Service Center-Region 1 1 
Edinburg, Texas ) 

) 
Spectrum Communications Cabling Services, Inc. ) 
-Riverside County Ofice of Education 1 
Rwerside, California 1 

) 
Verizon New Jersey, Inc. - Dar AI-Hikmah ) 
Elementary School ) 
Prospect Park, New Jersey ) 

) 
Schools and Libraries Universal Support ) 
Mechanism 1 

ATEK Construction, Inc. - Los Angeles Unified 

ORDER 

Adopted: February 23,2005 

FileNo. SLD-153005 

FileNo. SLD-148309 

File No. SLD-190697 

File No. SLD-202704 

File No. SLD-148309 

File No. SLD-3 10459 

CC Docket No. 02-6 

Released: February 25,2005 

By the Telecommunications Access Policy Division, Wireline Competition Bureau: 

1. The Telecommunications Access Policy Division has under consideration the above- 
captioned Requests for Review of commitment adjustment decisions issued by the Schools and Libraries 
Division (SLD) of the Universal Service Administrative Company (USAC).' For the m n s  set forth 

Letter from Ali Taba, ATEK Construction, lnc., to Federal Communications Commission, filed July 12,2004, 
Letter fiom Rina M. Gonzales, Riverside County of Education, to Federal communications Commission, filed 
October 1,2004, Letter fiom Christopher M. Heimann, SBC-Ilhois and Ameritech Advanced Data Services, Inc. 
to Federal Communications Commission, filed on July 9,2004, Letter fiom Christopher M. Heimaon, Southwestern 
Bell Telephone Company - Education Service Center - Region I, to Federal Communications Commission, filed on 
July 13,2004; Letter fiom Pierre Pendergrass, Specmun Communications Cabling Services, Inc., to Federal 
Communications Commission, filed on August 30,2004; Letter fiom Ann H. Rakestmw, Verizon New Jersey, Jnc., 
to Federal Communications Commission, filed May 14,2004 (collectively, Requests for Review). 

I 
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Federal Communications Commission DA 05-498 

below, we grant the Requests for Review and remand them to USAC for further consideration. 

2. Consistent with the requirements of the CommihnenrAdjushnent ordm and the 
Commitment Adjwtment Implementation Order, USAC has generally pursued recovery for hoth statutory 

however, the Commission d that recovery of schools and libmiss funds disbursed in violation 
of the statute or a rule should ed to the party or parties responsible for the statutory or rule 
violation, including a school or library? The Commission directed WAC to implement this policy on a 
going forward basis to all matters for which USAC has not yet issued a demand letter as of the effective 
date of the order and to all recovery actions currently under appeal to either USAC or the Commission." 
Each Request for Review raises the argument that another party, particularly the school or library 
receiving discounted services or another service provider, committed the statutory or rule violation for 
which SLD is seeking recovery of funds.' Because USAC did not consider which party was responsible 
for the statutory or rule violation at issue, we find it appropriate to remand the abovecaptioned Requests 
for Review of commitment adjustment decisions to USAC for further consideration consistent with the 
Commission's decision in the Schools and Libraries Fourth Report and Order. 

ions from service providers? In the Schools and Libraries F w t h  Report and Order, 

3. ACCORDINGLY, IT IS ORDERED, pursuant to authority delegated under sections 0.91, 
0.291, and 54.722(a) ofthe Commission's rules, 47 C.F.R. $5 0.91,0.291, and 54.722(a), that the requests 
for review filed by ATEK Construction, Inc. - Los Angeles Unified School District, Los Angeles, 
California, on July 12,2004; Riverside County office of Education, Riverside, California, on October 1, 
2004; SBC-Illinois and Ameritech Advanced Data Services, Inc. -Harvey Public School District, 
Harvey, Illinois, on July 9,2004; Southwestern Bell Telephone Company- Education Service Center- 
Region 1, Edinburg, Texas, on July 13,2004; Spectrum Communications Cabling Services, Inc. - 
Riverside County Ofice of Education, Riverside, California on August 30,2004; and V e h n  New 
Jersey, Inc. - Dar AI-Hikmab Elementary School, Prospect Park, New Jersey, on May 5,2004, ARE 
GRANTED, and these appeals ARE REMANDED to USAC for further action consistent with this Order. 

FEDERAL COMMUNICATIONS COMMISSION 

Vickie Mobinson 
Deputy Chief 
Telecommunications Access Policy Division 
Wirehe Competition Bureau 

Changes to the Board of Directors of the National Exchange Carrier Association, Inc , CC Docket Nos. 91-21 and 
9645, Order, FCC 99-29 1 (re1 Oct 8,1999) (Commitment A4urtment Order); Changes to the Board of Directors 
of the National Exchange Carrier Association. Inc , Federalstore Joinl Board on Unwersal ServIce, 15 FCC Rcd 
22975 (2000) (Commitment Adjurtment Implementation Order). 

Federal State Joint Board on Unrversal Service, Changes to the Board of Directors for the National Exchange 
Carrier Assocution, lnc., Schools and Libraries Universal Support Mechanism, Order on Reconsideration and 
Fourth Repon and Order, 19 FCC Rcd 15252 (2004) (Schools and Libraries Fourth Report and Order). 

41d. at 15256,para. 10. 
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CERTIFICATE OF SERVICE 

I, Kay J. Bliss, certify that on this 26' day of April, 2005, a copy of the foregoing 

Application for Review has been served via first class mail, postage pre-paid, to the following: 

Spectrum Communications Cabling Systems, Inc. 
Attn: Pierre Pendergrass, Esq. 
26 Noah Lincoln Ave 
Corona, CA 92882 

I further certify that the Application for Review was filed with the FCC by e-mail as 

follows: 

Federal Communications Commission 
Washington, D.C. 20554 
Via E-Mail CCBSecretary@fcc.gov I 

mailto:CCBSecretary@fcc.gov

